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be paid, that such costs will be paid up
to a specified amount, or that waiver
or reduction of fees is requested pursu-
ant to § 704.1(e).

(ii) If the information submitted pur-
suant to § 704.1(d)(1)(i)(B) is insufficient
to enable identification and location of
the records, the Solicitor shall as soon
as possible notify the requester in writ-
ing indicating the additional informa-
tion needed. Every reasonable effort
shall be made to assist in the identi-
fication and location of the record
sought. Time requirements under these
regulations are tolled from the date no-
tification under this subsection is sent
to the requester until an answer in
writing to such notification is received
from requester.

(iii) A request for records which is
not in writing or does not comply with
§ 704.1(d)(1)(i) is not a request under the
Freedom of Information Act and the 10
day time limit for agency response
under the Act will not be deemed appli-
cable.

(iv) Except as otherwise provided
herein, the Solicitor shall immediately
notify the requester of noncompliance
with § 704.1(d)(1)(i)(C) and § 704.1(e).

(2) Agency determinations. (i) Re-
sponses to all requests pursuant to 5
U.S.C. 552(a)(3) shall be made by the
Solicitor in writing to the requester
within 10 working days after receipt by
the Solicitor of such request except as
specifically exempted under § 704.1(d)(1)
(ii), (iii) and (iv), and shall state: (A)
Whether and to what extent the Com-
mission will comply with the request;
(B) the probable availability of the
records or that the records may be fur-
nished with deletions or that records
will be denied as exempt pursuant to 5
U.S.C. 552(b) (i) through (ix); (C) the es-
timated costs, determined in accord-
ance with 704.1(e) herein, including
waiver or reduction of fee as appro-
priate and any deposit or prepayment
requirement; and (D) when records are
to be provided, the time and place at
which records or copies will be avail-
able determined in accordance with the
terms of the request and with
§ 704.1(d)(3). Such response shall be
termed a determination notice.

(ii) In the case of denial of requests
in whole or part the determination no-
tice shall state: (A) Specifically what

records are being denied; (B) the rea-
sons for such denials; (C) the specific
statutory exemption(s) upon which
such denial is based; (D) the names and
titles or positions of every person re-
sponsible for the denial of such request;
and (E) the right of appeal to the Staff
Director of the Commission and proce-
dures for such appeal as provided under
§ 704.1(g).

(iii) Each request received by the So-
licitor’s Unit for records pursuant to
these regulations shall be recorded im-
mediately. The record of each request
shall be kept current, stating the date
and time the request is received, the
name and address of the person making
the request, any amendments to such
request, the nature of the records re-
quested, the action taken regarding the
request, including waiver of fees, ex-
tensions of time pursuant to 5 U.S.C.
552(a)(6)(B), and appeals. The date and
subject of any letters pursuant to
§ 704.1(d)(1) or agency determinations
pursuant to paragraph (d)(2)(i) of this
section, the date(s) any records are
subsequently furnished, and the pay-
ment requested and received.

(3) Time limitations. (i) Time limita-
tions for agency response to a request
for records established by these regula-
tions shall begin when the request is
recorded pursuant to § 704.1(d)(2)(iii). A
written request pursuant to FOIA but
sent to an office of the Commission
other than the Solicitor’s Unit shall be
date stamped, initialed and redirected
immediately to the Solicitor’s Unit.
The required period for agency deter-
mination shall begin when it is re-
ceived by the Solicitor’s Unit in ac-
cordance with § 704.1(d)(2)(iii).

(ii) In unusual circumstances, pursu-
ant to 5 U.S.C. 552(a)(6)(B), the Solici-
tor may, in the case of initial deter-
minations under these regulations, ex-
tend the 10 working day time limit in
which the agency is required to make
its determination notification. Such
extension shall be communicated in
writing to the requesting party setting
forth with particularity the reasons for
such extension and the date on which a
determination is expected to be trans-
mitted. Such extensions may not ex-
ceed 10 working days for any request
and may only be used to the extent
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necessary to properly process a par-
ticular request. Such extension is per-
missible only where there is a dem-
onstrated need: (A) To search for and
collect the requested records from field
facilities or other establishments that
are separate from the Solicitor’s Unit;
(B) to search for, collect, and appro-
priately examine a voluminous amount
of separate and distinct records which
are demanded in a single request; or (C)
for consultation, which shall be con-
ducted with all practicable speed, with
another agency having a substantial
interest in the determination of the re-
quest or among two or more compo-
nents of the same agency having sub-
stantial subject matter interest there-
in.

(e) Fees—(1) Definitions. The following
definitions apply to the terms when
used in this section:

(i) Direct costs means those expendi-
tures which the Commission actually
incurs in searching for and duplicating
(and in the case of commercial request-
ers, reviewing) documents to respond
to a request made under § 704.1(d) of
this part. Direct costs include, for ex-
ample, the salary of the employee(s)
performing the work (the basic rate of
pay for the employee(s) plus 16 percent
of that rate to cover benefits) and the
cost of operating duplicating machin-
ery. Not included in direct costs are
overhead expenses such as costs of
space, and heating or lighting the facil-
ity in which the records are stored.

(ii) Search means all time spent look-
ing for material that is responsive to a
request, including page-by-page or line-
by-line identification within docu-
ments. However, an entire document
will be duplicated if this would prove
to be a more efficient and less expen-
sive method of complying with a re-
quest than a more detailed manner of
searching. Search is distinguished from
review of material in order to deter-
mine whether the material is exempt
from disclosure.

(iii) Duplication means the process of
making a copy of a document nec-
essary to respond to a request for dis-
closure of records. Such copies can
take the form of paper or machine
readable documentation (e.g., magnetic
tape or disk), among others.

(iv) Review means the process of ex-
amining documents located in response
to an information request to determine
whether any portion of any document
is permitted to be withheld. It also in-
cludes processing any documents for
disclosure, e.g., doing all that is nec-
essary to prepare them for release. Re-
view does not include time spent re-
solving general legal or policy issues
regarding the application of exemp-
tions.

(v) Commercial use request means a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In deciding whether a requester
properly belongs in this category, the
Solicitor will determine the use to
which a requester will put the docu-
ments requested. When the Solicitor
has reasonable cause to doubt such in-
tended use, or where such use is not
clear from the request itself, the Solic-
itor will see additional clarification be-
fore assigning the request to a specific
category.

(vi) Educational institution means a
school, an institution of higher edu-
cation, an institution of professional
education or an institution of voca-
tional education, which operates a pro-
gram or programs of scholarly re-
search.

(vii) Noncommercial scientific institu-
tion means an institution that is not
operated on a commercial basis and
which is operated solely for the pur-
pose of conducting scientific research
the results of which are not intended to
promote any particular product or in-
dustry.

(viii) Representative of the news media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. News media en-
tities include television or radio sta-
tions broadcasting to the public at
large, and publishers of periodicals (but
only in those instances when they can
qualify as disseminators of ‘‘news’’)
who make their products available for
purchase or subscription by the general
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